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gress, as the answer turns on many considerations of practical ex- 
pediency, which are pre-eminently matters for legislative investi- 
gation. Since Congress, by the express terms of the Constitution 
is given the power to regulate commerce among the States, it seems 
that Congress and not the court, should have the supervising action 
over such State legislation as has to do with interstate commerce. It 
may then be doubted whether the judiciary should interpose in any 
given case to pronounce a State regulation of commerce unconsti- 
tutional, unless it appears beyond a doubt that the subject of legis- 
lation is one requiring national uniformity, leaving to Congress its 
undoubted right to annul the effect of the law by its subsequent 
enactments. 

There are a multitude of ferries throughout the country, and 
apart from certain rules as to navigation, they have not engaged 
the attention of Congress. Ferries, such as are involved in the prin- 
cipal case, 12 are simply means of transit from shore to shore unre- 
lated to other transportation. Ferries which are operated in con- 
nection with railroads and cases where the ferriage is part of a 
longer and continuous transportation are subject only to the regula- 
tion of Congress. 13 The practical advantages of having the matter 
dealt with by the States where the ferriage is not a part of other 
transportation, are obvious and in view of the character of the sub- 
ject, we find no sound objection to its continuance. If Congress 
at any time undertakes to regulate such rates, its action will, of 
course, control. If the State may exercise this power, it neces- 
sarily follows that it may not, in its exercise, derogate from the 
similar authority of another state. The State power can extend 
only to the transactions within its own territory and the ferriage from 
its own shore. 

G. W. K. 



Master and Servant — Liability of Automobile Owner 
for Negligence of Chauffeur Furnished by Third Person — An 
interesting question is presented by an analysis of the following re- 
cent decisions. In Datrymple v. Covey Motor Car Company 1 the 
facts were as follows : After purchasing an automobile, the owner 
who had had but two lessons in operating a car, requested the dealer 
to furnish him with a chauffeur to drive him to the city limits. This 
man negligently ran down a pedestrian. The Supreme Court of 
Oregon held that the dealer, and not the owner, was liable on the 
ground that the latter had no right of control of the chauffeur, and 
that furthermore, the latter was acting within the scope of his em- 

12 Port Richmond, etc., Ferry Company v. Board of Freeholders, supra, 
note 2. 

13 N. Y. Central R. R. v. Hudson County, 227 U. S. 249 (1913). 
1 135 Pac Rep. 424 (Or. 1913). 
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ployment at the time the accident occurred. In Janik v. Ford Motor 
Company, 2 the facts were identical, except that the owner had had 
some experience as a driver but was unwilling to take the risk of 
driving through the congested part of Detroit. The Supreme Court 
of Michigan held the owner, and not the dealer, liable on the ground 
that he was the special master for the time being, that he could have 
taken charge himself at any time and that he had the right to con- 
trol the chauffeur in everything he did. The case was distinguished 
from the Oregon case, supra, in that the owner in that case was an 
inexperienced driver, while in the Michigan case he was 
experienced. 

It is a well settled principle in this class of cases that the abso- 
lute test of liability is not the exercise of power of control, but the 
right to exercise that power. 3 This was admitted in both the cases 
under discussion and, as may be seen from an examination of the 
respective decisions, two methods were pointed out which were con- 
sidered of assistance in determining whether or not the owner in 
the particular case, had the right to control the chauffeur. The first 
test laid down is this : was the act committed within the scope of 
the driver's employment, or was he, at the time of the accident doing 
any act in furtherance of the dealer's business? The second test 
was whether or not the owner was experienced in operating automo- 
biles. 

Considering these tests in the order named, the question arises 
whether the fact that the chauffeur was furthering the dealer's 
business is of value in determining the latter's liability, and it is 
submitted that it has no real bearing for the following reasons. 
Where there is no doubt or dispute as to who was the master this 
test undoubtedly applies, 4 but in the case under discussion the whole 
question is whose servant the guilty party was at the time of the ac- 
cident. Once having determined this point we need go no further 
in fixing the liability because if the owner is held to be the special 
master, as he was in the Michigan case, supra, he is liable in spite 
of the fact that the chauffeur was acting within the scope of his 
general employment when the accident occurred. Moreover, it is 
submitted that the chauffeur is furthering the business of the owner, 
as well as that of the dealer, so this point can have no direct bearing 
on the real issue. 

In connection with the second test quoted, the language of the 
Supreme Court of Wisconsin in a very recent decision, 5 is of inter- 



* 147 N. W. Rep. 510 (Mich. 1914). 
"Linnehan v. Rollins, 137 Mass. 123 (1884). 

* Barmore v. Vicksburg, etc., Co., 85 Miss. 426 (1904) ; Cosgrove v. 
Ogden, 49 N. Y. 255 (1872) ; Gregory v. Ohio River R. Co., 37 W. Va. 606 
(1891). 

5 Ouellette v. Superior Motor and Machine Works, 147 N. W. Rep. 1014 
(Wis. 1914)- 
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est : "There seems to be more reason to hold that there is liability 
in automobile than in livery stable cases. Most people either know 
how to drive a horse or how one should be driven, and can ordinar- 
ily tell when a driver is reckless or incompetent. Many people own 
automobiles who know nothing about driving them." It is submit- 
ted that the inherent error in the theory is apparent from an exami- 
nation of this passage. Admitting the premises of the court, it does 
not follow that those who know nothing about driving automobiles 
do not know when a driver is reckless or incompetent and if the test 
laid down were correct this would necessarily be true. It cannot be 
supposed that merely because an automobile owner is ignorant of 
the manipulation of the mechanical contrivances used to drive the 
car that he is unable to recognize reckless driving. The two things 
appear to the writer separate and distinct and this fact has appar- 
ently been completely lost sight of in the decisions enumerated. The 
result of such a test would be that an owner who could not drive an 
automobile could never be presumed to have the right of control in 
a situation analogous to those enumerated although he might have 
been driven for ten years and have become a perfectly competent 
judge as to whether or not the particular driver, or any other, was 
reckless. The correct solution of the problem seems to have been 
reached in Perkins v. Stead* an English case with similar facts. 
There Mr. Justice Ridley in adopting the rule laid down by Lord 
Russell in Jones v. Scullard, 1 an earlier English "livery stable" 
case, held "that the driver of the car, though he was the general ser- 
vant of the vendor, was at the time under the control of the owner 
who had the property in and possession of the car and that there- 
fore he was liable to the plaintiff for the negligence of the driver." 
Although the decisions are conflicting, it is submitted that this is the 
practical view of the situation and that when the owner is present 
the normal inference would be that he has the right to exercise 
power of control over the chauffeur. 

/. W. L. 

'23 Times L. R. 433 (Eng. 1907) ; doctrine recognized in Cunningham 
v. Castle, 127 N. Y. App. Div. 583 (1908). 
' [1898] 2 Q. B. 565. 



